
STATE OF NEW YORK

STATE TAX COUMISSION

of
Scholastic Bus Service, Inc.

: AtrTIDAVIT 0F I{AILING

for Redetermination of a Deficiency or Revision :
of a Deternination or Refund of Corporation Franchise
Tax under Article 9A of the Tax Law for the Years
1974 -  t977.

State of New York ]
ss . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
26th day of July, 1984, he served the within notice of Decision by certified
mail upon scholastic Bus Service, Inc., the petit ioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Scholastic Bus Service, fnc.
c /o S.  Z inder
98 Cutter UiI l  Rd.
Great Neck, NY 1102L

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
26t-h day of July, 1984.

r
pursuant to Tax
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STATE OF NEhI YORK

STATE TAX COHMISSION

Scholastic B Serv ice,  Inc. AtrT'IDAVIT OF MAIIING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax law
for the Years 7914 - 1977.

State of Ner+' York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on tie
26th day of July, 1984, he served the within notice of Decision by certif,ied
mail upon Philip I. Mintz, the representative of the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Phil ip I.  Mintz
Gerald H.  Da1kk,  p .C.
111 Great Neck Road
Great Neck, NY f1021

and by deposit.ing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United State; Postal
Service within the State of New York.

_ That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
rast known address of the representative of the petitioner.

Sworn to before me this
26th day of JuIy, L984.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July 26, 1984

Scholast ic  Bus Serv ice,  Inc.
c /o S.  Z inder
98 Cutter Uil l  Rd.
Great Neck, NY 11021

Gentlemen

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to revien an
adverse decision by the State Tax Commission nay be instituted only under
Article 78 of the Civil Practice law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 Months from the
date of this notice.

fnquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building ll9, State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Phil ip I.  Mintz
Gerald H.  Dalkk,  P.C.
111 Great Neck Road
Great Neck, I{Y 11021
Taxing Bureau' s Representative



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Pet i t ion

o f

scHolAsTrc BUS SERVTCE, INC.

for Redetermination of a Deficiency or for
Refund of CorporatLon Franchise Tax under
Art ic le 9-A of the Tax Law for the Years 1974
through L977.

DECISION

Peti t ioner,  Scholast ic Bus Service, Inc.,  c lo Samuel ZLnder r  98 Cutter

Mi l l  Road, Great Neck, New York 11021, f iJ-ed a pet i t ion for redetermlnat lon of

a deflciency or for refund of corporatlon franchlse tax under Artlcle 9-A of

the Tax Law for the years 1974 through L977 (Fi le No. 37231).

A fornal hearlng was held before Daniel J. Ranalli, l{earlng Offlcer, at

the offlces of the State Tax Conurission, Tl'ro World Trade Center, New York' New

York, on Decembet 7r 1983 at 9:15 A.M. Pet i t loner appeared by Sanuel Zinder,

Esq. and Phl l - l tp MLntz, C.P.A. The Audlt  DLvLslon appeared by John P. Dugan'

Esq.  ( I rw in  Levyr  Esq. ,  o f  counse l - ) .

ISSUE

Whether petitioner is entitl-ed to a refund for the years L974 and L975

based upon a net operating loss carrled back from 1976 and 1977 where there was

no Federal net operating loss carryback for either of the years Ln issue.

FINDINGS OF FACT

1. On Septenber L5, L978r the Audit  Divls ion issued two not lces of

def ic iency against pet l t ioner,  Scholast ic Bus Service, Inc.,  for the years 1974

and 1975. The def ic iencies were based on issues unrelated to the current

matter.  On Apri l  4,  1980, as a part lal-  response to the def ic lencies, pet i t ioner
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filed two protectl-ve refund cl-afms. For I974, petitloner claimed a refund of

$13,240.00 based on a net operat ing loss carryback fron 1976. For 1975,

pet i t loner clained a refund of $12r079.00 based on a net operat ing loss carryback

from 1976 and 1977. The Audit  Divis lon, by 1-etter dated December 30, 1981,

denied petitionerts refund claim in ful-l statlng, rrA net operating loss aLlowed

in any year may not be greater than the net operatlng l-oss allowed for federal

purposes. Slnce there is no federal  loss avai lable for carryback.. . r t t  pet i t ioner

was not entitled to a refund based on a net operating loss carryback.

2. Petitioner was a sister corporation to Pioneer Transportation Corporation

(ttPloneertt). Petltioner leased school buses to Ploneer whose prinary bustness

wae the transportat,lon of school- chlldren under contract with the New York City

Board of Education. Petitioner and Ploneer fll-ed Federal corporatton tax

returns on a consoll.dated basis for the years L974 chrough L977. tr'or New York

State corporat,lon franchlse tax purposesr petltioner and Pioneer ftled on an

individual- basis In L974 and 1975 and on a combined basls for 1975 and, L977.

3. ln L976, Pioneer had Federal  taxable income of $213,626.00 and pet l t loner

had a l -oss of $159,933.00 for a total  net lncome of $53 1693.00 for Federal

purposes. In computlng lts New York taxable income, PLoneer was entitled to a

deduction from lts Federal- lncome of $2021945.00 for amounts recelved from

school distr icts for the operat ion of school buses. The deduct lon resulted ln

Pioneer having New York taxable income of $10r681.00. When conbined with

pet l t ioner ts  $159,933.00  Loss ,  the  resu l t  was  an  overa l l  loss  o f  $149 '255.00

for New York tax purposes. In L977 , Pioneer had Federal- taxable lncome of

$228,962.00 and petLt loner had a loss of $131,702.00 for a totaL Federal

taxable income of $97,260.00. PLoneer was ent i t led to a school bus deduct ion

of $2L7,513.00 result ing in New York taxable income of $11r449.00 which when
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conb ined w i th  pe t l t loner ts  $131,7O2.00 Loss  y le lded a  ne t  loss  o f  $120 '253.00

for New York tax purposes.

4. Pet i t ioner,  in i ts c laim for refund, wished to carryback the 1976 and

L977 net operat ing l -osses to 1974 and 1975. The Audit  Dlvis lonrs posit lon ls

that,  in both 1976 and 1977, pet l t ionerrs and Pl-oneerrs comblned Federal  tncome

resulted in net l-ncome not a net 1oss, therefore, no net operattng loss carryback

is allowed for New York purposes even though there nas an overall New York

l-oss. Pet i t ionerrs posit ion is that,  ln detemining whether there w111- be a

net operating loss allowabl-e, the school- bus adJustment must flrst be subtracted

from Federal taxable lncome to arrive at a figure petitioner characterlzed as

rrAdJusted Consol-ldated Federal- Taxable Income". If the result ls a net operatlng

l-oss, then petltloner shoul-d be al-lowed to carry the loss back even though

there lras no allowable Federal net operatLng loss carryback.

CONCLUSIONS OF LAW

A. That sect lon 208.9(f)  of  the Tax Law provides, in pert inent part '  that

a net operating loss deduction is al-lowed in computing entire net lncome ior

New York corporation franchise tax purposes. The New York deductlon is subJect

to certain lirnitatLons, one of which ls that the New York net operating loss

deductlon may not exceed the deduction allowable for Federal tax purposes.

B. That 20 NYCRR 3-8.7(a) provfdes:

"In the case of a corporatlon which reports for purposes of
artlcl-e 9-A on a combined basis with one or more related
corporatLons, either in the taxable year in whlch a net
operatlng loss l-s sustained or in the taxable year ln whlch
a deduction Ls clairned on account of such loss, the deductLon
is subJect to the same limitatLons whlch apply for purposes
of the federal income tax as if such corporation had fil-ed
for such taxable year a consolldated federal income tax
return with the same related corporations. If a corporation
fl1es a combined report for purposes of artlcle 9-A,
regardless of whether it fi l-ed a separate return or consoll-
dated return for federal  income tax purposes, the net
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operatlng loss and any carry back or carry forward for
purposes of articLe 9-A w111 be computed as lf the corpora-
tlon had flled a consoLidated return for the same corporatLons
for federaL tncome tax purposes.tt

For taxable years beglnnlng pr ior to January 1, L976,20 NYCRR 3.12(f)

provided:

ttln the case of a corporation whlch reports for New York
State franchise tax purposes on a combined basis with one
or more related corporatlons, either tn the year ln whlch a
net operating loss is sustained or ln the year in whlch a
deductLon ls claimed on account of such 1oss, the allowance
of such deductlon ls subJect to the sane llnitations which
would apply for purposes of the Federal lncome tax if such
corporatlon had filed for such year a consolldated Federal
income tax return wl-th the same related corporations.
These l-imltatlons apply to al-lowance of the New York net
opetatlng l-oss deduction regardless of whether ln fact such
corporat lon, for Federal  income tax purposes, f l led an
indivldual or a consoll-dated return.rl

C. That,  ln both 1976 and 1977, petLt ioner had no net operat lng losg

deduction allowabl-e for Federal tax purposes. The New York net operatlng loss

was due to the school bus deductlon whlch ls a New York adJustment onLy. There

ls no such characterlzation of income as "MJusted ConsoLldated Federal Taxable

Incomett. The latter term is uerely petitionerrs misnomer for New York entlre

net income. Federal consolldated lncome cannot be changed by New York adJustmente

to yleld a loss whlch wouLd not be all-owabl.e for Federal purposes. If there Ls

no aLlowable Federal- net operating l-oss carryback, there may be no New York net

operating loss carryback. Section 208.9(f) ls clear on this issue and nowhere

does the law state that New York adJustments are to be appJ"ted to Federal

taxable l-ncome prtor to determinlng Lf there is a Federal net operating losg

for a particul,ar year. Since there lras no Federal net operattng loss carryback

al-lowable fox 1976 and 1977r petitloner Ls not al-I-owed a New York net operatlng

loss carryback for those years.
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D. That the petltlon of Scholastic Bus Service, Inc. is denied and the

denl-al  of  refund issued December 30, 1981 ls sustained.

DATED: Albany, New York STATE TAX COMMISSION

JUL 2 6 1984


